Title III of the Elementary and Secondary Education Act of 1965

(ESEA), as Amended by the No Child Left Behind Act of 2001 (NCLB)

AGENCY: Office of English Language Acquisition, 

U.S. Department of Education

ACTION: Notice of final interpretations

SUMMARY: In a notice of proposed interpretations published on May 2, 2008, the Secretary of Education (Secretary) proposed interpretations  of several provisions of Title III of the ESEA regarding the annual  administration of English language proficiency (ELP) assessments to  limited English proficient (LEP) students served by Title III, the  establishment and implementation of annual measurable achievement  objectives (AMAOs) for States and subgrantees receiving Title III  funds, and State and local implementation of Title III accountability  provisions. This notice of final interpretations provides the Secretary's final interpretation for each of the ten proposed interpretations.

DATES: These final interpretations are effective November 17, 2008

FOR FURTHER INFORMATION CONTACT: Richard L. Smith, Office of English 

Language Acquisition, U.S. Department of Education, 400 Maryland 

Avenue, SW., room 5C-132, Washington, DC 20202. Telephone: (202) 401-

1402.

Background

General. The intent of this notice of final interpretations  (notice) is to ensure that all States understand and implement the  requirements of Title III in accordance with the Secretary's ``bright- line'' principles of NCLB--including annual assessments of and  accountability for all students--as they apply to the implementation of  Title III of the ESEA.

One of the key goals of Title III of the ESEA is to ensure that LEP students attain English language proficiency, attain high levels of academic achievement in English, and meet the same challenging State academic content and student academic achievement standards that all children are expected to meet. To achieve this goal, Title III grants  provide States and their subgrantees \1\ with funds to implement  language instruction educational programs to help LEP students acquire English and achieve at high levels in the core academic subjects.

-------------------------------------

  \1\ This notice refers to ``subgrantees'' throughout, consistent with the language in Title III of the ESEA, to refer to entities receiving Title III, Part A subgrants. The vast majority of subgrantees under Title III are local educational agencies (LEAs).  However, subgrantees may also include groups of LEAs in which one or  more LEAs is too small to be individually eligible to apply for a  Title III grant; such LEAs may join together to form consortia in order to qualify to receive the minimum amount of a Title III  subgrant, $10,000.

------------------------------------

Title III subgrantees are required to use Title III funds to support: 

1. high-quality professional development designed to improve services to LEP students, and 

2. high-quality language instruction educational programs that are designed to increase the English proficiency and academic achievement of LEP students. 

Title III does  not require subgrantees to use a specific or particular curriculum or  approach to language instruction, except that the language instruction  must be, as required in section 3113(b)(6) of the ESEA, tied to  scientifically based research on teaching LEP students and demonstrated  to be effective. With the enactment of NCLB, States for the first time were required to: 

· Establish ELP standards for LEP students. 

· Under the ESEA, States also must assess, on an annual basis, the progress of LEP students served by  language instruction educational programs funded under Title III.\2\ 

· States must also set targets for three separate annual measurable  achievement objectives (AMAOs) and measure improvements in the development and attainment of English proficiency by LEP students served by Title III.

As States have implemented Title III assessment and accountability requirements, they have faced numerous challenges and posed a number of questions to the Department about the law's requirements. The final interpretations in this notice are intended to help States address  those challenges by answering their questions and providing them with guidance on the implementation of Title III consistent with the basic tenets and goals of NCLB. In developing this notice, the Department examined current State policies and practices regarding the  implementation of Title III assessment and accountability requirements, and the extent to which these may have been implemented inconsistently 

or incorrectly.\3\ 

The Department also considered issues and concerns submitted during the public comment period for this notice, as well as issues raised in our consultations with Congressional staff, State Title III and Title I representatives, and assessment and 

accountability experts since the implementation of NCLB.

-----------------------------------------------

\2\ In addition to the ELP assessment provisions in Title III,  Title I of the ESEA requires an annual assessment of all LEP- designated students that measures LEP students' oral language  (speaking and listening), reading, and writing skills in English.

---------------------------------------------------------------------------

    \3\ Under 34 CFR 80.40(a), States are responsible for oversight and monitoring of their subgrantees' performance. For more information, see http://www.ed.gov/policy/fund/reg/edgarReg/edgar.html.

-------------------------------------------------

Defining Title III-Served LEP Students. The Department recognizes that the specific meaning of the term ``LEP students served by programs funded under Title III and similar terms used throughout this notice may vary across States and subgrantees based on the design of particular language instruction educational programs and professional development programs implemented using Title III funds, as well as the design and capacity of State Title III data and accountability systems.

However, at a minimum, under the ESEA, States and subgrantees must  define  “Title III-served LEP students'' as those LEP students within a  State's and subgrantee's jurisdiction, respectively, who directly  receive Title III-funded services. The Department recognizes that, for practical reasons, including data system capacity and the nature of  language instruction educational programs and professional development  funded under Title III, many States include, in their Title III accountability determinations, all LEP students attending public schools in their States or all LEP students attending public schools within subgrantees' jurisdictions to be Title III-served for the purposes of making AMAO determinations. The Department intends that the interpretations established in this notice apply to both narrow and broad definitions of ``Title III-served LEP students.''

The final interpretations are neither meant to expand beyond the statutory requirements in Title III nor in any way restrict a State's discretion in defining broadly which students it considers ``Title III-served LEP students'' for purposes of Title III accountability.

The Department requires, however, that each State have a consistent policy regarding the methods by which it will make AMAO determinations for the State and its subgrantees. The Department also requires each State to have consistent guidelines or “decision rules'' for how subgrantees within each State define which students are considered “Title III-served LEP students'' for Title III accountability  purposes.\4\

----------------------------------------

\4\ The Department recognizes that the particular LEP students designated as Title III-served may differ among subgrantees based on the unique designs of the language education instructional programs implemented by subgrantees. State decision rules, therefore, do not have to yield a single definition of Title III-served LEP students that is uniform for every subgrantee. However, States must have consistent guidelines so that subgrantees that employ the same kinds of program models define their Title III-served LEP student population in the same manner. This will help ensure that subgrantees are accurately identifying their Title III-served LEP student population and that State data and AMAO determinations are accurate.

Overview of Title III Assessment and Accountability Requirements

The following is a brief summary of the basic requirements of Title III to which the final interpretations apply. First, each State's Title III ELP standards must be based on four language domains--speaking, listening, reading, and writing--and be aligned with the achievement of challenging academic content and student achievement standards (section 3113(b)(2)). In addition, each State's ELP assessment must be administered annually to Title III-served LEP students (section 3113(b)(3)(D)), be valid and reliable (section 3122(a)(3)(A)(ii)), and provide for the evaluation of LEP students' levels of speaking, reading, writing, listening, and comprehension in English (section 3121(d)(1)).\5\ Title III requires States to ensure that all subgrantees comply with the requirement to annually assess the English proficiency of all Title III-served LEP students, consistent with the ELP assessment requirements in section 1111(b)(7) of the ESEA.

Under Title III, States and their subgrantees are accountable for  meeting AMAOs that relate to Title III-served LEP students' development and attainment of English proficiency and academic achievement. Each State must set AMAO targets, make determinations on whether subgrantees are meeting those targets, and report annually on subgrantees' performance in meeting those targets.

Title III accountability provisions apply to each State and its subgrantees. Title III accountability requirements do not, in general, apply to individual schools and do not apply to individual LEP students.

The first required AMAO (AMAO 1) focuses on the extent to which Title III-served LEP students in a State and its subgrantee jurisdictions are making progress in learning English. The second AMAO (AMAO 2) focuses on the extent to which Title III-served LEP students in a State and its subgrantee jurisdictions are attaining proficiency in English. Both of these AMAOs are based on measures derived, in large part, from the results of the annual State ELP assessment required under section 3113(b)(3)(D) in Title III of the ESEA. The third AMAO (AMAO 3) is based on whether the State and its subgrantees meet the State's adequate yearly progress (AYP) targets for the LEP subgroup in reading/language arts and mathematics, as defined by the State under  section 1111(b)(2)(B) in Title I of the ESEA.\6\

---------------------------------------------------------------------------

\5\ The Department permits States to derive a score to reflect LEP student performance in the domain of comprehension based on the other four assessment domains required by both Title I (section 1111(b)(7)) and Title III (section 3113(b)(3)(D))--speaking, listening, reading, and writing--rather than testing the performance of LEP students separately in the domain of comprehension. Throughout this notice, the Department refers to four domains when 

discussing assessment requirements under Title I and Title III.

---------------------------------------------------------------------------

\6\ For Title III accountability purposes, AMAO 3--or AYP--is calculated at the subgrantee/LEA and State levels. For Title I accountability purposes, AYP is also calculated at the school level.

---------------------------------------------------------------------------

Title III requires subgrantees to notify parents of LEP students participating in language instruction educational programs funded under Title III if the subgrantee does not meet one or more of the State's three required AMAO targets. If a subgrantee does not meet all of the State's AMAO targets for two consecutive years, the subgrantee must develop and submit an improvement plan to the State and the State must provide technical assistance to the subgrantee in developing the improvement plan. If a subgrantee does not meet all three AMAO targets for four consecutive years, the subgrantee must undertake corrective actions.

Implementation Timeline. State Title III assessment and accountability systems must be consistent with the final interpretations presented in this notice effective with the assessments administered in the 2009-2010 school year and AMAO determinations made based on those assessments.

The Department requires States to revise their Consolidated State Plans to reflect changes in their Title III assessment or accountability systems. To the extent that the final interpretations presented in this notice require States to make changes to their Title III assessment and accountability systems, the Department requires States to use the amendment process already in place to request such changes.

Prior to implementing any revisions, a State must submit its proposed amendments to the Secretary for review and approval. We strongly encourage States to submit amendments that are either

1. necessary to bring State Title III accountability systems into compliance with current law, or

2. required to accurately reflect current State practices in implementing Title III assessment and accountability requirements.

The Department intends to follow this notice with a letter to Chief State School Officers, State Title III directors, and State Title I directors providing more specific details on amendment requests and the deadline for making such requests. Amendment requests for the 2008-2009 school year were due to the Department no later than February 15, 2008. We expect a similar deadline to be in place for the 2009-2010 amendments and will establish that deadline in the forthcoming letter.

Public Comments

In response to the Secretary's invitation for public comment in the notice of proposed interpretations, 74 parties submitted comments. A summary of these comments is provided in the following section. There are several differences between the notice of proposed interpretations and this notice of final interpretations. We discuss these changes in greater detail in the following section. Generally, we do not address technical or minor changes, and suggested changes that we are not authorized to make under the law.

Final Interpretations

1. Annual ELP Assessments of LEP Students
Background. Section  3113(b)(3)(D) of the ESEA requires SEAs receiving grants under Title  III, Part A to ensure that eligible entities receiving a subgrant annually assess the English proficiency of all LEP students participating in a Title III-funded program, consistent with section 1111(b)(7) of Title I of the ESEA. Section 1111(b)(7) requires States, in their plans under Title I, to demonstrate that LEAs in the State provide an annual assessment of English proficiency that measures the oral language (speaking and listening), reading, and writing skills of all LEP students in the schools served by the SEA.

This interpretation addresses inquiries that the Department received regarding whether States and subgrantees are permitted to exempt a LEP student from an annual ELP assessment in any domain in which the student has received a proficient score. For example, States have requested that, with respect to Title III-served LEP students who score proficient in the domains of speaking and listening, but not in reading or writing, the State be required to continue to annually assess those students only in reading and writing, but not in speaking and listening, until such time as the students become proficient in all domains.

In the notice of proposed interpretations, the Secretary proposed to interpret Title III to require that all LEP students be assessed annually with an assessment or assessments that measure each and every one of the language domains of speaking, listening, reading, and 

writing. We explained in the notice of proposed interpretations that States could not exempt a student from an annual ELP assessment in any domain or “bank'' the proficient scores of a LEP student.

